






































WHEREFORE, Respondents respectfully ask that the Board reconsider its

March 20, 2014 Order and dismiss BNSF's Complaint for Allocation of Proportionate

Share Responsibility.

Dated: April 10, 2014

William J. Anaya (ARDC No. 6180020)
Matthew E. Cohn (ARDC No. 6273807)
Arnstein & Lehr LLP

120 South Riverside Plaza

Suite 1200

Chicago, lllinois 60606

(312) 876-7100
wjanaya@arnstein.com
mecohn@arnstein.com

11592822.1
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Respecitfully submitted,

Indian Creek Development Company, JB
Industries, Inc., and Chicago Title and
Trust Company, as Land Trustee under
Trust No. 3291 dated December 15, 1981

o A (L0

One of Its Attorneys




EXHIBIT A








































EXHIBIT B
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EARE COUNTY, ILLINOIS
CHANCERY DIVIBION

PEOPLE OF THE STATE OF JLLINOXS,
ex rel. JAMES E. RYAN, Rttorney
Generxal of the State of Illinois
and ex rel. DAVID R. AKEMANN
State's Attormey of Kane
County,

-

Plaintiff,

V8.

BURLINGTON NORTHERN RAILROAD
CCHMPANY, a Delaware corporation,
SOUTHERN PACIFIC TRANSPORTATION
COMPANY, a Delaware corporation,
and subgidiary of SOUTHERN

PACIFIC RAIL CORPORRTION,

a Delaware corporation, and

8PCSL CORP,, & Delaware corporation
and subsidiary of SOSTHERN PACIPIC
TRANSPORTATION COMPANY,

No. CH KA 95 0527
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' COMBENT ORDER ’
Plaintiff, the PEOPLE OF THE STATE OF ILLINOIS, ex rel. JRMES
E. RYAN, Attorney General of the State of Illinois, ex rel. DAVID R.
RAKEMANN, State's Attorney of Xane County, Illinois, and Defendants,
BURLINGTON NORTHERN RATLROAD COMPANY, a Delaware corporation,
SOUTHERN PACIFIC TRANSPORTATION COMPANY, a Delaware corporation, and
subsidiaxy of SOUTHERN PACIFIC RRIL CORPORATION, a Delaware

corporation, and SPCSL CORP., a Delavare corporation and ‘Bubaidiary

of SOUTHERN PACIVIC TRANSPORTATION COMPANY, having agreed to the
mk:!ﬁg of this stipulation ang the.entry of this Comsent Order, do
hexeby stipulate and agres as follows:




The parties atipuiate that this Consent Order is entered into
for purposes of sattlement only and that neither the fact that a
party has entered into thip Consent Order
stipulated herein,

+ DOT any of the faetp
ahnllbeuudforanypurpmeinthis or any
otharprocudingmept toentomthutemshereofbythcparues
to this agreement. Further, this Consent Oxder or the performance
hereunder by the defendante BURLINGTON NORTHERN BATLROAD COMPANY,
Delavare corporaticn, SOUTHERN PACIPIC TRANSPORTATION COMPARY, a
Delaware corporation, and subaidiary of SOUTHERN PACIPIC RAIL
CORPORATION, a Delaware corporatiom, and SPCSIL CORP., a Delaware
coxporation and subsidiary of SOUTHRRN PACIFIC TRANSPORTATION
CONPANY, shall not createanyrighhonbahaltoﬁanymonor
entity not a party hereto. Nﬁtvithntandtng the previcus sentences
this Congent Om:mybeuadﬁany!um enforcement action as
evidence of a past adjudicaticn of violation of the Illinois
Environmental Protection Act (*Act®} for purposes of Section €2(h)
of the Act, 415 ILCS 5/42(h) {1994).

The undersigned representative for each party cextifies that
he/she is fully authorized by the party who he/she represents to
entazinbothetel;:mundcmdﬂ:ionsofthhconﬂummandto
legally bind the party he/she represents to the Consent Order.
















A

through H,
v.
VEHUR
The parties agres that the venue of any action commenced in
Circuit Court for the purpose of interpretation and enforcement of

the termez and conditions of this Consent Order shall be in Kane
County.

It is the intent of the parties hereto that the provisiong of
this Consent Oxder shall be severable, and should any provisions be °
declared by a court of competent jurisdiction. to.be inconsistent
with state or federal law, and thuretora unenforceable, the
remaining clauses shall remain in full force and effect. In the
event that any provision of this Congent Order and plans inplmnted
herein shall be devlared inconsistent with the provisions of the
Act, 415 IICB, 5/1 et seq. (1994), the provisicns of the Act shall
be controlling,

VII.
ZIHAL JUDGHENT ORDER

NOW, THEREFORE, in congideration of the foregoing, and upon the
consent of the parties hereto to perform the activitiea to be
oxdeved by the ocourt, it is hereby ORDERED, anaumxo‘mn DECREED:
A. Winﬂ._m

This court has juriediction of the subject matter hexrein and of
the parties mmtinghamtopurmnttotham
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{"FEIN®) ghal} appear in the face of the check.
Burlington's PEIN ig 41-6034000. Bouthern
Pacific's FRIN is 94-600123. The Agency's
incident nmuwber is 930190,

ii. Burlington and Southern Pacific are jointly ang
severally liable for the $85,000.00 civil
penalty required in Section VII.C.1.a.i.
herein,

Stipulated Penalties

i. In the event Burlington fails to satisfy any
requirement or comply with any provigion of

» this Consent Order, or fails to satisfy any
requirement of any piaintiff-apprwed work
plan or schedule developed pursuant to this
Consent Order, Burlington shall pay to the °
plaintiff for payment into the Illinoisg
Environmental Protection Trust Fund,
stipulated Penalties in the amount of $500.00
per day of noncompliance until such time ag
compliance is achieved.

ii. A1l penalties owed the plaintiff under this
subsection VII.C.1.b. shall be payable within
thirty (30) days of the date Burlington knows
or bhould have known of itg noncompliance
with any provision of the Consent Order.

iii. A1l penalties ghall begin to acorue on the
day that complete performance is due and
continue to accrue through the t:lt.\ai day of

8









PRSI,

Hazardous Waste Fund on the check, ana submitted to:

Illinois Environmental Protection Agency
Fiscal Services Division e RS,
2200 Churchill Road

P.O,

Box 19278

8pringfield, 11, 63794~9276

€. The name and number of the case and Burlington's
Federal Identification Number (“PRIN") ghall appear on the face
of all checks required herein. 4

£.  Interest on Pepalty

Pursuant to Section 42(g) of the Act, 415 TLCS 5/42(g)
(1994), interest shall accrue on any penalty amount not paid
within the time prescribed berein, at the maximm rate allowable
under Section 1003(a) of the Illinois Income Tax Act, 35 ILCS

5/1003(a) (1994).
i,

ii.

iii,

Interest on unpaid penalties shall begin to
acdrue from the date the penalty payment ig
due and contimie to accrue to the date
paymant is received. .

Whexe partial payment is made on any payment
emount that iz due, such partial payment
shall be first applied to any interest on
unpaid penalties then owing,

All interest on penalties owed the plaintife,
shall ba paid by cgrt:itied‘check payable to
the Treasurer of tha State of Illinois for

deposit in the Bavironmental Protection Trust
Fund and dalivered to:



Illinois Environmental Protection jency
Fiscal Services Divimion ha

2200 Churchill
P.O. Box 19278
8pringfield, IL 62794-~-927¢

'rhnnameandnumberotthecaaeand
Burlington's Pederal Identification Number

(*FBINY) ghall appear on the face of the
check.

2. el Containment and Banovery Ao lwitias

Burlington ghall minjmize the impact to the environment from
tha approximately 5,800 - 6,800 gallons of diesel fue) spilled angd
released at the site. The following is designed to aah:lejm this
objective:

a. On approximately Pebruary 14, 1994, Burlington
provided to Plaintiff, a report titled, Phage T
Emergency Fuel Containment (“Phase I Report”), which
outlined the activities and measures implemented by
Burlington in its initial response to contain, the
5:800 - 6,800 gallons of diesel fusl spilled and
releaged at the site. These included the following,
i. on January 20, 1993, absorbent material was

ii. ghallow cut-off trenches were dug on either
' -idnotthet;aokainthemaotthespiumd
two (2) overandundatdamwarammctaﬁ.
111, Bommdaplmdatthamtmdottbe
atomnemandnhthewmendotthsatom
sswer vhere such storm sewar dischargas,

et
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Launt,

iv.

From Pebruary 8 - 10, ‘1993, four soil borings
were installed ang completed as monitoring
wells on each side of the track in the area of
the diesel fuel releasa. Four additional
monitoring wells were installed doungradient of
the area of the diesel fuel spill,

In approximately Maveh, 1993, Burlington retaineg
the servicee of Radian Corporation (*Radian®), an
Engineering firm, to characterize the subsurface
extent of any diesel fuel contamination of the site,
and to implement a diesel fusl racovery system.

Theae included but wexe not limited to the following
activities:

i.

S8oil and gzum&uat:ar satples were obta.ine? and
analyzed for total petroleum hydrocarbons
("TPH"). The result from such sampling
activity showed diesel fuel contamination of
the axea soil and groundwater. Free diesel
fuel was also observed in one of the monitoring
walls,

Between 2pril 2, 1993 and August 17, 1993, a
groundwater intercepter trench with a
groundvatexr dapression Pump and scavenger pump
was installed.to remove free diessl fuel fxom
the groundwater.

14



iii. on May 30, 1993, a Wastewater Dischaxge Permit
IRDP-029 wag issued by the Aurora Sanitary
District ("Sanitary District®) for the
discharge of groundwater from Burlington's
renediation system to the sanitary distriet
sewer. 525,360 gallons of groundwater have
been pumped and discharged to the sanitary
district sewer.

iv. The Phasge I Report provided for a Phase XI
Follow-up Response which included ameng other
things, the performance of a supplemental site

, Characterization and evaluation of remedial
options. .

Effactive immediately, Burlington shall at al} times

waintaid in good working order ;ts diesel fusl

containment ang Yecovery system.

Bffective immediately angd continuing until the site,

including the soil ang groundwater, and off-site

areas ave remediated to maet any and all Agency-
approved closure criteria established for this
site, Burlington shall contimue to monitor its
di;nel fusl containment ang recovery system and
iwplement as appropriate, all weasures designed to
prevent the dieszel.fuasl spilled and released at its
site, from migrating further off-site.

No later than Bixty (60) days of entxy of this

Congent Oxder, Burlington shall pPrepare and provide

totheplainnitflndthahgeucy, a report which

s
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include for raview and approval, a work plan for
implementation of the selected remedial activity,
The work plan shall detail all soil ang groundwateyr
remedial activities to be parformed at the site and
the date(s) on which all such aativities will be
implemented. The Work Plan shall mlao propose the
site closure criteria for the plaintiff and Rgency

‘approval. Such approval shall not be unreascnably

withheld.

i, If ths plaincifs accepts the work plan for
implementation of selected remedial activities
required in paragraph VII.C.3.f. above,
Burlington shall implement the work plan in
accordance with the schedule contained therain.

44, If the plainties objects to any recommended

activity, or requires any additional activity
or work to ba performed by Burlington, it shall
provide Burlington-with a detailed statement as
to the reasons for its abjections, including
the specific type of information vwhich the
. Dlaintiff deeas Burlington did not provids in
the work plan, or the apacific activity or work
Burlington is required to parform. .
Within thirty (30)' days of receipt of any work plan
disappxoval or modification, Burlingten shall submit
a ravised work plan to the plaintiff which
incoxporates the wodifications required by ths
Plaintiff, or shall invoke the Dispute Re'solul:ioﬁ
21
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provisions of Section VII.P..bslow. Ie Burlington
fails to initiate the Dispute Resolution pProcedurag
within the thirxty (30) day time period specifieq
herein, Burlingtom shall be dsemed to have agraed to
the specified modifications. |

In the event that tha Dispute Resolution provision
of paragraph VII.F. herein, is invoked, within
thirty (30) days from the date of the remolution of
the dispute, Burlington shall provide to the
Plaintiff a revised work Plan consistent with the
results of the Dispute Besolution, addressing
plain;:iff 's comments. Plaintiff ghaly have thirty
(30) days to review thig revised work plan.
Beginning thixty (30) days aftexr Buxlington
commences the soil and groundwater remediation °*
activities, and wonthly for six (6) months and
uarterly thereafter until the completien of all
such remediation activities, Burlington shall
provide to the plaintiff and the Agency reports of
tha progress of all remediation activitiaes being
conducted at ths site.

Burlingten shall initiate an complete all soil and
groundwater remsdiation actiyities in accordance
with:the requirements of cha'plamiff-appma Wark

Plan and in accordance with eny and all schedule
contained therein, '

Subject to Saction ViI.C.3.d. and e, above, not
22
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b.

later than sixty (60} days of the completion of all

remedial activities at the site, inoluding goil ang

groundwater remediation, Burlington shall

Prépare and submit to the plaintiff and the Agency a

project "close-out® repoxt. This report shall

include at a winimum the following.

i. A swmary of all data required to ba collected
pursuant to this Consent Oxder, including
sampling data from the so0il and the groundwater
wmonitoring wells. "

1. A certificaticn by an Illinois Registersa
Professional Engineer that the requirements
pursuant to this Consent Order have been met
consistent with the cbjectives of the Comsent
Orxder, including the achisvement of the Agency-
approved closure oritexia. The certification
shall also inolude his/her conolusion (s)
regarding the condition of the site, including
the soil and groundwater.

iii. A compilation of each written report previocugly
prepared and provided to the pPlaintiff pursuant
to Section VI.C.3. above.

iv. Aall laboxatory reports and boring logs
:etetenc'ad in.the data Buldary required hersin,

Plaintiff shall have ninety (90) days to review and

provide comment {s) om the project ®%closs-out® Yeport

required herein. The Plaintiff may extend this tins

for review for a period not to exceed th%rty {30)

23
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D.

d'

days, by notifying Burlington in writing prior to
the expiration of the initial {s0) day review
period, )

Within seven (7) days following the completion of
its review, the plaintiff shall norigy Burlington in
writing whether plainti!f accepts or xojec!:s the
project "closa-outv report.

If the plaintigs accepts the project “close-cut®
report provided by Burlington, the. report shall then
be filed by the parties with this Court as an
amendment to this Consent Oxder, within fourteen
(24) days of the date of the acceptance
notification.

If the plaintiff rejects the project "closa-out'
report provided by Bnrling:m it shal}) ptmride
Burlington with a detailed statement as to the
raasons for its rejection,. including any
insufficiency found in the evaluation of the
remediation activities conducted on and off-site ang
the completensss of such remediation, tha specified
type of information which the plaintiff desms
Burlington did not provide in ths report or othexr
Micieuoiu contained therein. Plaintiff reserves
u:a right to seek jud.ioial intexvention purnnm; to
Section VII.P. bslow to resoclve any dispute
regarding the project *cloga-cut® report,

Cextification and Reports

All certificationg, correspondence {s), dogumants,

1.
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notifications, reports, plans, eoope of work, studies, and any other
documentation required by this Consent Order ghall be submitted in
writing and sent by certified mail or any other form of maj}
delivery which records the date of receipt,

to the plaintiff ang ths
Agency at the addresses vhich appear below

or to such other
addresses which ths pPlaintiff and the Agency may hersafter dasignate
in writing.

Jehn Waligore RossMarie Cazsau
Asgistant Counsel Senior Assistant Attornsy General
Illinois EPA Bureau
P.0. Box 19276 Illincis Attorney Ganeral's Office
2200 Churchill Road 100 %, Randolph Street,lith Flx,
Springfield, IL 627%94-927¢6 Chicago, Illinois 60601
Stan Komperda Hichele Niexmanm
Bureau of Land ) Assistant State's Attormaey
Tllinois EPA = Kane County State's Attorney's
2200 Chuxchill Road 0ffice

. Springfield, IL 62794 Kane County Judicial Center

37"V 777 Route 38, Buite 300
Bt. charles, IR 60175-7535

Chicage, Illinois 60601 ’
Dennis Ahlberg Howaxrd Chinm, P.B.
Oy Reésponse Unit Chief ‘
Illinois RPA Illinois Attornay Gensral's Office
2200 Churchill Road 100 W, Randolph Street, 1ith Plr,
Springfield, IL 62794 Chicago, IL 60601

2. All documents including plans, approvals and all other
correspondences to be submitted to Burlington pursuant to this
Consent Ordsr shall bs sent to:

Michael L. Saxzdanoff, Bag. Greg Jeffries, Manager

Kenneth J. Wysoglad & Associstes Environmental Operations

Suita 10028 Burlington Morthern Railroad Co.
2200 West Momroe Strest 4105 Lexington Avenue

Chicago, Illinois %0606 North Arden Hills, M¥ 55126

Blizabeth Hill

Law Department

Burlington Northexn Rail Co.
3800 Continental Plaza

777 Main Street

Port Worth, TX 76102

25




Burlingten and Southern Pacific shall cease and desist from
violation of the Act, any and 211 of 35 Ill. Adm. Code, Subtitle C,
and any and all federal lavs and regulations éxcept as specifically
provided in this Consent Order. Burlington shal) at 21l times
Properly operate and maintain its site and take all reasonsble
meagures to prevent releapes vhich violate the aAgt and the Board's

Air pollution Regulations, in accordance with the Complisnce Plan
set forth in Section vII.C,

F. Disputa Resolution

The parties shall uge their best efforts to rasolve all
disputes or differences of opinion arising with regards to thisg
Consent Order, informally and in good faith. 1z, however,

-disputes arige concerning this Consent Order which the partieg
L

are unable to resolve informally, either Party may, by written

motion, regquest that an evidentiary hearing be held before the
Kane County Circuit Court to resolve the dispute between the
parties.

Burlington shall have the burden of perxsuasion, by a
preponderance of the evidence, on all issues concerning the
activities required in Sections vII.C.2., VII.C.3. and vII.C.4.
of this Consent Order. Except as specifically provided herein

.and in Section VII.G. below, the rules of civil procedure shall

govern these proceedings,
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may be enforced ag such through any and ali availeble weang,

PEOPLE OF THE STATE OF ILLINOIS
ex rel, BE. R

Attorney Gensral of the
State of Illinoig

MATTHEW J. puny, Chief
Environmental Enforcement Divigion

Date: e z't! z ! [ 1 By:

x I8M D. SE
Environmental Bupeay
Asgistant Attorney Genexal

ex rel. DAVID R,
State's Attorney of
Kane Illino

—ar /N
8

Date; _[’/'5/76

Date: 113.1‘?_&___ By: W

Data: llglgc By:
Entered: FEB Qu m

=1 \vpuing0\wpdoos \mmtec\xaoooieh
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EXHIBIT C
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orBuﬂinshonasamnltofthemyoftlﬁAmmdmmt.

February 5, 1996 in this matter,
39  Exceptasmodified herein, ll of the other provisions of the Consent Order
: m-m‘mdbyﬂﬁscunnmw&mﬁrmininﬁnﬁommdeﬁe&

FOR THE PLAINTIFF:
FEOPLE OF THESTATE OFILLINOIS  ILLINOIS ENVIRONMENTAL
.admm{%ﬁ. PROTECTION AGENCY
Sixtaof:minoés

ba 1t]<foq pare: __waly

PEOPLE OF THESTATE OF ILLINOIS,
exrel, JOHN A, BARSANTI
State’s Attorney of Kane County, Iltinois

BY: %ﬁa‘% ,QIJA.M .
e Niermann

, Assistant State’s Attorney
DATE: Lo (< o7




VOIS T Mt Gl AU B,

Mﬁm&a&w_&a«__ ErvrRoumEwI_

DATE: wfu (o?

MIGHARL J. COLWE! .
"JUBGE

hOY 1 8 2009

DATE
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EXHIBIT D


























































l. Grant such other and further relief as the lllinois Pollution Control Board

may deem appropriate.

Respectfully Submitted,

Indian Creek Development Company and
Chicago Land Trust Company t/u/t 3291,
dated December 15, 1981

GLENN C. SECHEN

JAMES R. GRIFFIN

M. HOPE WHITFIELD

Schain, Bumey, Ross & Citron, Ltd.
222 North LaSalle St., #1910
Chicago, IL 60601

312-332-0200

312-332-4514 telefax
gsechen@schainlaw.com

F:AGCSVndian Creek Development JB Industries\PCB Enforcement Action\Pleadings, Draftindian Creek PCB Complaint-FNL.doc

Printed on Recycled Paper 17



EXHIBIT E























































EXHIBIT A






EXHIBIT K





































CERTIFICATE OF SERVICE

I, Sean M. Sullivan, an attorney, certify that I caused a true copy of the foregoing
BNSF’s Counterclaim to be served upon the attorneys listed below, by electronic mail and U.S.

mail, on November 13, 2013:

Stuart A. Petersen
Stuart A. Petersen Law Offices
601 North Farnsworth Avenue
Aurora, IL 60505

William J. Anaya
Matthew E. Cohn
Arnstein & Lehr LLP

120 South Riverside Plaza
Suite 1200

Chicago, IL. 60606

Sean M. Sullivan
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EXHIBIT G








































EXHIBIT H





































CERTIFICATE OF SERVICE

I, Sean M. Sullivan, an attorney, certify that I caused a true copy of the foregoing
BNSF’s Memorandum in Response to Indian Creek’s § 2-615 Motion to Dismiss
Counterclaim to be served upon the attorneys listed below, by electronic mail on January 20,

2014, and by U.S. mail on January 21, 2014:

Stuart A. Petersen
Stuart A. Petersen Law Offices
601 North Farnsworth Avenue
Aurora, IL 60505

William J. Anaya
Matthew E. Cohn
Arnstein & Lehr LLP

120 South Riverside Plaza
Suite 1200

Chicago, IL 60606 % % %“

Sean M. Sullivan
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EXHIBIT I







Case No.: 07 LK 604
CERTIFICATE OF SERVICE

Matthew E. Cohn, an attorney, certifies that a true and correct copy of the foregoing
Plaintiffs’ Memorandum Replying to BNSF Railway Company’s Response to Plaintiffs’
§ 2-615 Motion to Dismiss Counterclaim was served upon the following counsel of record:

Sean Sullivan
Pam Nehring
Jennifer E. Schuch
Daley Mohan Groble, P.C.
55 West Monroe Street
Suite 1600
Chicago, IL 60603
(312) 422-5534
Fax: (312) 422-5370
Ssullivan@daleymohan.com
PNehring@daleymohan.com
JSchuch(@daleymohan.com

by depositing a copy'thereof, enclosed in an envelope, in the United States Mail at 120 South
Riverside Plaza, Chicago, Illinois, proper postage prepaid, at or about the hour of 5:00 p.m., on

February 3, 2014. !

Matthew E. Cohn

11467124.1

































EXHIBIT J





























































[weigh - zero]

weigh 9:22
went 30:15
west 2:12
whereof 40:11
willful 10:15
willing 8:15
witness 40:11
won 31:12
word 13:12 15:23
16:2
work 23:17
wreck 12:1315:19
23:7
wrong 34:22
wrongful 15:9,14
31:23

y

years 16:17,20
32:14 33:1
yesterday 5:14

z

zero 38:16

800-567-8658

Veritext Corporate Services

Page 9

973-410-4040



EXHIBIT K










